Ethics Initiative Concerns – WORKING DRAFT
Top ten concerns with the ballot initiative titled “Government Ethics Reform” as filed with the Lt. Governor’s office August 12, 2009.  This list is not exhaustive.

1. YOU ARE GUILTY UNTIL PROVEN INNOCENT.  This is a direct assault on a cornerstone of American Law.  Once accused, the burden shifts and the accused bears the burden of proving the allegations did not occur by a preponderance of the evidence.  36-27-403(5).  Only four findings are allowed to be the result of the commission investigation.  36-27-301(3).

2. CZARS. Quoting from the initiative: The commission may “…do ALL things… which are necessary or CONVENIENT…” 36-27-201(7) and “…there shall be NO judicial review or agency review of any commission action.” 36-27-501(2).  Once appointed, the Ethics Commission is not accountable to anyone, including the Courts.  Not the Attorney General 36-27-501(4), not the Legislature 36-27-201(4)(b), not the Judicial Branch. 36-27-501(2) Members of the commission are removable only upon death, voluntary resignation, or the end of their terms.  36-27-201 Their budget can not be cut 36-27-501(7), and they may increase their agency staff at their discretion.  36-27-501(7)(b)

3. SUPER CZARS.  The sponsors of the initiative attempt to give themselves lifetime privileges unavailable to other citizens, in violation of the Utah Constitution.  Section 23 Who are these Super Czars?  Chase W. Peterson, Karl Snow, Cassie Dippo, Jordan Tanner, and Carol E. Peterson.  These five individuals give themselves, for the duration of their lives, the “…absolute, unconditional right to intervene in any…litigation” on the constitutionality of this initiative.  36-27-505(6) If the legislative leadership fails to unanimously agree on ethics commission members, these five super czars will select the commission themselves.  36-27-201(4)(a).
4. UNLIMITED TAX DOLLARS FOR PRIVATE ATTORNEYS.  The initiative will provide blank checks to private attorneys for every accused legislator, regardless of the frequency of accusations, their nature, the length of the process, or the cost of private attorneys.  36-27-501(5)
5. ANY THREE PEOPLE can bring a complaint against any legislator.  Any three people (a.k.a. your political opponent, his crazy friend, and an ACORN employee in Chicago).  36-27-401(1) Once accused, you have no say in the investigative process.  Your accusers will participate fully. 36-27-401(3)  

6. NO CHECKS OR BALANCES.  The initiative creates a fourth branch of government with blanket immunity from the moderating influence of judicial., legislative or executive branch oversight, 36-27-501(2) states, “there shall be no judicial review or agency review of any commission action.” This is not the creation of new agency – it’s a coronation.  The commission usurps power from all three branches.  Judicial Branch 36-27-201(7)(k), 36-27-404(2) Legislative Branch 36-27-201(7)(l) Executive Branch 36-24-201(7)(j)
7. LEADERS NEED NOT APPLY.  Who do you want representing you making budget and policy decisions for the state?  Proven business or non-profit leaders will be left out.  This initiative creates nearly insurmountable barriers to “control person” – anyone in any leadership or management capacity within an organization, plus “any person who, under any set of circumstances, has power to direct or materially influence the affairs of another person.” 36-27-102(1)(f)  Interestingly, the initiative carves out an exemption for school teachers and government employees. 36-27-102(1)(u) and 36-27-101(1)(u)

8. NO SAFETY, NO PRIVACY.  The initiative requires disclosure of every asset you own, if it might be “subject of acquisition, trade, or regulation by any public body.” 36-27-301(1)(c)  It requires you to give the public the name, address and telephone number of your clients and relatives, if they “hold or seek contract for services with any public body”. 36-27-301(2)(c)  Given the loose definitions as play here, a legislator might easily be unaware of this information.  A banker, for example, could not know the business interests of every client of the bank.  Many CPAs and attorneys could not serve without violating ethical standards for their professions.  This rule invades the privacy, and creates opportunity for mischief from criminals and political enemies.
9. EXTREME SUCCESS = EXTREME RISK.  Legislators may not use their office in furtherance of personal interests.  In the initiative, prohibited personal interests include “potential or actual profit of benefit to a person or insider…and potential or actual partisan political benefit to a person or an insider”. 36-27-102(1)(u)  “Partisan political benefit” is undefined.  What if a legislator represents his constituents well or even passes legislation supported by a party?  Could any three people construe that as working for personal or partisan political benefit?  If so, the expensive, reputation-killing process would begin.  This could discourage a legislator from doing the very things that make our democratic republic functional (town meetings, constituent work, political speech, etc.).  36-27-102(1)(u)

10. ADDITIONAL ABSURD UNTENABLE DEFINITIONS. Connect the dots in context of the rules outlined by the initiative:
· Insider: “any relative of the legislator (down to spouse’s first cousins 36-27-102(1)(aa)), any person in relation to who the legislator is a control person, any person who is a controlling person in relation to a legislator, and  any client of a legislator.” 36-27-102(1)(m) 

· Client: “… any client of a corporation of which the legislator is a control person.” 36-27-102(1)(b)

· Corporation: “includes any private business or form of private business organization, whether for profit or non-profit,” 36-27-102(1)(g)

· Control Person: “any person with a control status or control within a corporation,…any person who, under any circumstances, has power to direct or materially influence the affairs of another person.” 36-27-102(1)(f) – interestingly, this only applies to private business. Government employees and teachers are exempt.
